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GRAVES, JUSTICE, FOR THE COURT:

1. This case involves the appeal of a child support award rendered in a divorce proceeding

in the Chancery Court of Lauderdde County. Mitchdl Lamar Chesney (Mitch) appeded the

trid court judgment, which the Court of Appeds d&firmed in part.

certiorari, afirmed the decison of the Court of Appeds in part, and reversed and remanded

in part. On remand, the chancdlor made specific findings of fact and conclusons of law to

support her origind child support award. Mitch now apped s from that decision.

FACTSAND PROCEDURAL HISTORY

This Court, on writ of



92. Mitchdl Lamar Chesney (Mitch) and Cynthia Howington Chesney (Cindy) were granted
a divorce on the ground of irreconcilable differences in the Chancery Court of Lauderdale
County. The Chesneys marriage produced three daughters, Kimberly, Jennifer, and Aimee!
The Chesneys were unable to reach a sdtlement concerning certain financid matters, so the
chancdllor adjudicated the award of child support, divison of maritd assets, and dimony.
Unhappy with the chancdlor's decison, Mitch appeded. The Court of Appeds affirmed the
equitable digtribution of marita assets, reversed and remanded for further proceedings on the
edablishment of a proper levd of child support and reversed and rendered on the award of
periodic dimony and attorney’s fees? This Court affirmed the Court of Appeds decision to
reverse and remand the case for a determination of an appropriate child support award,
supported by an evidentiary record, and its decison to deny periodic dimony; however, this
Court reversed the Court of Appeds on the issue of attorney’s fees and reinstated the
chancellor's award.®

13. On remand, the chancdlor, in lieu of a hearing, had both parties submit proposed
findings of fact and condugons of law to ad in rendering her decison. The chancelor
uimatdy found that Mitch had sufficdent income to maintain his own standard of living after
paying child support and additiona court-ordered expenses and found that Cindy did not have

the capacity to support hersdf and Aimee and mantan the same standard of living for Aimee

! The oldest child, Kimberly, was emancipated at the time of the divorce. Jennifer
was aminor a the time of divorce but was an emancipated adult at the time of the July 15,
2004, judgment. The youngest daughter, Aimee, isgill aminor.

2 Chesney v. Chesney, 828 So. 2d 219 (Miss. Ct. App. 2002).
3 Chesney v. Chesney, 849 So. 2d 860 (Miss. 2002).
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as the older daughters had enjoyed. She found that it would be unjust and unfair not to require
Mitch to provide financdd assstance to Aimee a the same level as his other daughters since
he had the financia cgpability to do so.

14. The chancedlor found that a departure from the Statutory guiddines was warranted in the
indant case and rendered a judgment which required Mitch to: (1) pay monthly child support
of $530; (2) pay one-hdf of Jennifer's college expenses until age 21;* (3) pay one-hdf of
Aimee's tuition, books, fees, and extracurricular activities a the Lamar School; (4) pay one-
hdf of the costs associated with any of Aimegs ahletic activities, induding lodging, gas, food,
etc; and (5) provide Aimee, upon obtaning her driver's license, with an automobile
comparable to those given to the other daughters and pay for al mgor repairs and insurance
on that vehide The chancdlor did, however, require Cindy to pay for the gas, routine
maintenance, and tag on Aimee's vehide once it was purchased. Mitch now appeds from the
chancdlor's Opinion and Judgment, dated July 15, 2004, alleging that the chancellor erred on
two spedific grounds. He cams that (1) the chancdlor faled in detalling specific findings
which warrant a departure from the datutory child support guiddines, and (2) even if the
chancdlor's findings were auffident to overcome the rebuttable presumption that the statutory
award was sufficient, the award of child support on remand was excessve, condituting an abuse
of discretion.  As Mitch's dlegations of eror are without merit, we affirm the chancelor's
award of child support.

DISCUSSION

4 The chancdllor recognized that Jennifer had now attained age 21 and stated that any
further educationa support Mitch provided would be voluntary.
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15. A chancdlor has discretion in awarding child support, and this Court will not reverse
the award “unless the chancdlor was manifestly wrong in his finding of fact or manifesly
abused his discretion” Clausel v. Clausel, 714 So. 2d 265, 266 (Miss. 1998). Since the
chancdlor's process in weghing evidence and awarding child support “is essentidly an
exercise in fact-finding,” this Court is “dgnificantly restrained” in its review. 1d. at 266-67.
Essntidly, a chancelor’s findings of fact will only be reversed when the record possesses no
credible evidence to support them. Hensarling v. Hensarling, 824 So. 2d 583, 586 (Miss.
2002). A chancery court’s conclusions of law, however, are reviewed de novo. Southerland
v. Southerland, 875 So. 2d 204, 206 (Miss. 2004) (Southerland I1).

l. Whether the chancdlor’'s factual findings were sufficiently
supported by an evidentiary record to warrant a departure from the
statutory child support guidelines.

T6. This State’'s genera Statutory guiddines for determining an appropriate award of child
support state in relevant part:
(1) The fdlowing child support award guiddines shal be a rebuttable

presumption in dl judicid or adminidrative proceedings regarding the awarding
or modifying of child support avardsin this sate:

Number Of Children Percentage Of Adjusted Gross Income
Due Support That Should Be Awarded For Support

1 14%

2 20%

3 22%

4 24%

5or more 26%

(2) The guiddines provided for in subsection (1) of this section apply
unless the judicid or adminigrative body awading or modifying the child
support award makes a written finding or specific finding on the record that the
gpplication of the guidelines would be unjust or inappropriate in a particular case
as determined under the criteria specified in Section 43-19-103.
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(4) In cases in which the adjusted gross income as defined in this section
is more than Fifty Thousand Doallars ($50,000.00) or less than Five Thousand
Dollars ($5,000.00), the court shal make a written finding in the record as to
whether or not the application of the guiddines established in this section is
reasonable.

Miss. Code Ann. 8 43-19-101 (Rev. 2004).
17. This Court has noted that this statutory guideline does “not control per sethe amount”

of a child support award. Clausel, 714 So. 2d a 267. Rather, the specific award amount must

be st by the chancelor, “who has specid knowledge of the actua circumstances’ in each case.

McEachern v. McEachern, 605 So. 2d 809, 814 (Miss. 1992). However, for this Court to
afirm an award which deviates from the guideline of Section 43-19-101(1), the chancellor
must overcome the rebuttable presumption that the statutory award is the appropriate measure
of child support by meking an on-the-record finding that it would be unjust or ingppropriate to
goply the guiddinesin theingant case. 1d.

18.  The criteria for determining if deviation from the datutory guiddine in Section 43-19-
101 is appropriate are found in Miss. Code Ann. § 43-19-103 (Rev. 2004), and require a
chancellor to consider:

@ Extraordinary medical, psychological, educationa or dental expenses.

(b) Independent income of the child.

(© The payment of both child support and spousal support to the obligee.

(d) Seasona variationsin one or both parents’ incomes or expenses.

(e The age of the child, taking into account the greater needs of older
children.

® Specia needs that have traditiondly been met within the family budget
even though the fulfilling of those needs will cause the support to exceed
the proposed guidedlines.

()] The paticular shared parental arangement, such as where the
noncustodid parent spends a great ded of time with the children thereby
reducing the financial expenditures incurred by the cugtodid parent, or



the refusd of the noncustodiad parent to become involved in the
activities of the child, or gving due consderation to the custodia
parent’s homemaking services.
(h Totd available assets of the obligee, obligor and the child.
0] Any other adjusment which is needed to achieve an equitable result
which may incude, but not be limited to, a reasonable and necessary
existing expense or debt.
Additiondly, this Court has stated that in determining the appropriateness of an award of child
support, “the chancellor should consder al circumstances relevant to the needs of the children
and the capacities of the parents.” McEachern, 605 So. 2d at 814.
T9. Mitch chdlenges the chancdlor's finding that departure from the statutory guidelines
was appropriate here and argues that 9x of her findings were not supported by a sufficient
evidentiary record to judify her decison. The firg finding with which Mitch takes issue
required hm to pay for one-hdf of dl of Aimeg's costs associated with her attendance at
private school, under subsection (@) of 8 43-13-103, regarding “extraordinary medical
psychological, educationd or dental expenses.”
910. Mitch contends that a father's decison to send his daughter to private school wasan
extraordinary expense not contemplated in the statutory guiddlines. See Southerland I, 875

So. 2d at 207. Additiondly, he cites to Hensarling, 824 So.2d at 588, where this Court

dfirmed the chancdlor's decision to require the non-custodia father to pay for his children’s
private school expenses, where he had a subgtantial income compared to his ex-wifes minima

income. Mitch, however, argues that his dtuation is diginguishable from that in Hensarling

because here, he and his ex-wife earn a comparable salary,® unlike the parties in Hensarling.

® The chancellor found that Mitch’s annua grossincome a the time of trid was
$45,852.00 and that Cindy’'s annual gross income was $44,252.16.
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He mantans that Cindy has adequate financial resources to pay for Aimee's private school
education and argues that his agreement to send a child to private school is an inadequate basis
for a support award that exceeds the statutory guidelines. See Southerland v. Southerland,
816 So. 2d 1004, 1007 (Miss. 2002) (Southerland 1). Though an agreement, without more,
may be insufficient to warrant an award that includes private school tuition, this Court has
uphed a chancdlor's order requiring a father to pay private school tuition where the chancelor
found he was “able to meet the expensg”’ financialy. Southerland |1, 875 So. 2d at 207.
11. The chancdlor found that the Chesneys indicated that they wanted their daughters to
attend private school, that Mitch dipulated that Aimee should continue in private school, that
Cindy was financidly unable to continue sending Aimee to private school by hersdf, and that
Mitch had auffident income to pay for part of Aimee's schooling. Additionaly, the chancdlor
found that it would be unfair to remove Aimee from the Lamar School, the only school she had
ever atended, now that she was in high school. These findings are sufficient to rebut the
presumption that the statutory guiddine is the appropriate measure of child support in this
gtuation.
12. A second finding, which Mitch chdlenges, is reflected in the chancelor's statement:
There are no extraordinary medica needs, but Mr. Chesney is fortunate enough
not to have to pay for Aimees hedth insurance. It is a benefit to him in lieu of
higher pay. The higher pay he would receive in lieu of this benefit would be
figured into his adjusted gross income and would result in higher child support.
113. Mitch contends that this finding is insufficient to judify an increase in child support
on the ground tha it is an “extraordinary medica expense’ under § 43-19-103(3). The

chancdlor made this finding not as a judtification to support a monthly child support award that



exceeded satutory guidelines but rather to support her origind decison, aticulated in the
Judgment of September 11, 2000, to require Mitch to maintan hedth insurance on his minor
children because it costs him no out-of-pocket expenses to provide this benefit to his children.
We accordingly find that Mitch's chalenge to this finding is without merit.

114. Mitch chdlenges the sufficiency of a third finding, which he clams the chancelor made
pursuant to 8 43-19-103(c), concerning “the payment of both child support and spousal support
to the obligee” This finding essentially stated that the appellate courts reversa of Cindy’'s
dimony award reduced her financid resources and required her “to rdy totdly on her wages
and the child support she receives from Mr. Chesney for the support of the minor children.”
Mitch argues that the reversal of the dimony award is inauffident, sanding done, to judtify
additiond child support. He dso cdams that this finding is inaccurate, based on the mention
of “minor children,” because only Aimee is a minor child, the older two daughters now beng
emanci pated adults.

15. Mitch offers no case law to chdlenge the sufficiency of this finding. Rather, he reies
only on his assartion that the chancellor did not adequatdly justify her deviation from the child
support guiddines.  Mitch has cited no authority to suggest that this is not a matter within the
chancdlor's discretion, especidly in ligt of this Court's datement that a chancedlor should
evauate “the reasonable need of the child,” “the financial resources and reasonable needs of
each parent,” and “any other relevant factor shown by the evidencg’ in fashioning a child
support award. Cupit v. Cupit, 559 So. 2d 1035, 1037 (Miss. 1990) (empheds added). The
fact that Mitch now has more dispossble income than he would if he were paying aimony

conditutes “any other rdevant factor” for the chancdlor's condderation. This finding was



auffidently supported by an evidentiary record to judtify the chancdlor's deviation from the
datutory guidelines.

716. Mitch chdlenges a fourth finding which addressed various expenses for Aimee, notably
dothing, grooming, and sports activiies.  The chancdlor noted that during the marriage
Mitch's portion of the family income had been used to purchase, maintain, and insure vehicles
for his older daughters when they reached driving age. Mitch charges that the chancellor failed
to state how much Aimee's clothing expenses would actualy be and argues that the $83.50 he
was required to pay for “grooming, gifts and cosmetics’ was not enough to warrant his
payment of additiona expenses.

17.  Mitch argues that his Situation is similar to that of the father in Cupit, wherethis Court
found that “the award of $400.00 per month for child support is clearly excessive and wholly
ignores the reasonable and necessary needs of the children as wel as the ddlity of the father
to pay, thus rendering the award menifetly wrong.” 1d. a 1038. However, Mitch fails to
acknowledge that we deemed the award in Cupit excessive because Mr. Cupit only netted
$973.60 per month before being required to pay the $400 of child support and was ordered to
pay several debts incurred during the mariage and one-haf of dl taxes and insurance on the
family's home. 1d. a 1037-38. Despite Mitch’'s argument to the contrary, the Opinion and
Judgment in the indant case reflects that the chancdlor did, in fact, look a Mitch's income
and made specific findings regarding the needs of the Chesneys children.

118. Miss. Code Ann. 8§ 43-19-103 alows the chancellor to take into account the greater
needs of older children in subsection (e), the specia needs that have usudly been met within

the family budget in subsection (f), the totd assets of the parties in subsection (h), and “any



other judgment” necessary for an equitable result. In the ingant case, the chancdlor
consdered the income Mitch made at the time of trid in 2000, $45,852.00, and the income
he reported in both 2001 and 2002, $70,471.17 and $59,185.00 respectively, as an indication
of Mitch's ability to support his minor child at a leve above the statutory guidelines.
Additiondly, the chancelor found that Mitch had the ability to work overtime and was €ligible
for periodic raises, which would indicate that he was cepable of shouldering a greater award
of child support, while finding that Cindy was not able to work overtime and was not guaranteed
a rase. The chancdlor dso liged specific monthly expenses which Cindy incurred in
supporting her daughters.

119. Thus, the record reflects that the chancedlor, within her discretion, considered Mitch's
financid resources, looked at Aimee's normal activities and the expenses her parents incurred
on her behdf prior to the divorce, and determined that she should not be deprived of her
accusomed way of living in the future soldy because of her faher's unwillingness to
contribute to those expenses. This finding is sufficient to judify the chancdlor's deviation
from the statutory child support guidelines.

920. Mitch takes issue with a fifth finding made by the chancellor, which he clams was made
in accordance with the shared parenta arrangement factor of 8§ 43-19-103(g). The chancdlor's
finding mentioned that Mitch is now dating another woman, has reduced the amount of time
soent with his daughters, and faled to hdp with the cost of his oldest daughter’'s wedding, an
indication of his unwillingness “to spend extra time and money on his other minor children.”
Mitch contends that the chancdlor is biased againg him and that this finding falls to reflect

the fact that he now lives in another state and that his two adult daughters now have their own
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lives. He clams that present circumstances, rather than a lack of interest, are why he does not
goend as much time with his daughters. He aso notes that this finding is unfar in light of the
fact that he has been timely in making his child support payments.

921. Whether the chancdlor's statement was far or not, Mitch has little cause to chdlenge
its accuracy. The record does reflect that Mitch does not spend as much time with his
daughters as he did previoudy, for whatever reason, and that he did not help in paying for his
daughter’'s wedding. The chancdllor is entitled to consider these facts, under 8§ 43-19-103, in
deciding to deviate from the dSatutory guiddines. Since there is evidence in the record to
support these findings of fact, they were not made in error. Therefore, the chancellor did not
err in making this particular finding or weighing it to support her ultimate decision.

722. Mitch chdlenges a sxth of the chancelor's findings regarding his ability to pay more
child support than the datutory guiddines. However, he rases no new issues with this
argument, but merely continues to assart tha the finding was insufficient to support a deviation
from the datutory guiddines We, therefore, find that his chalenge to this finding is without
merit.

. Whether the child support award on remand was so excessive as to
congtitute an abuse of the chancdlor’s discretion.

723. Mitch argues that even if the chancdlor made findings of fact that were sufficient to
support a deviation from the statutory guideines, the chancdlor’s ultimae child support award
was excessve under the circumstances. He claims that the origina monthly support award of
$530, which was cdculated as 20% of his adjusted gross income in 2001, should now be

reduced because Jennifer is no longer a minor and Aimee is the only child who should be

11



consgdered in determining the proper support award. He clams that the proper measure of
support is $371 per month, a figure that represents 14% of his adjusted gross income. He
argues that the $159 amount above $371 is excessve, especidly in light of the fact that the
chancellor dso ordered Mitch to pay additiond expenses, such as an automobile for Aimee
and one-hdf of the costs for private school.

7124. The monthly award of $530 was not excessive at the time the chancellor made the initia
award because Mitch was respongble for supporting two minor children at the time. Were the
chancdlor soldy limited to an andyds of Mitch’'s income at the time of the origind trid, then
his argument that $371 per month is now an appropriate measure of child support may have
some merit. However, the chancelor is not so limited in what she may consder in rendering
her decison and may “congder any other relevant fact shown by the evidence.” Cupit, 559 So.
2d a 1037. The chancdlor could have calculated her current award based on Mitch's adjusted
gross income for ether the year 2001 or 2002, which would yield a higher statutory award than
the $530 per month that the chancellor ordered him to pay.® The chancdlor did, however,
congder this income in ultimatey determining thet it would be unfair to require Mitch to pay
only enough child support to meet Aimees minimum physical needs “when Mr. Chesney has
the financid ability to contribute to a portion of these expenses that he has previoudy pad for

the older daughters.”

® Mitch's annual adjusted gross income for 2001 was $67,318. The statutory
computation for one child, 14% of $67,318, yields an annud child support award of
$9,242.52, or $785.37 per month. Mitch’s annual adjusted gross income for 2002 was
$66,384. The statutory computation for one child, 14% of $66,384, yields an annud child
support award of $9,293.76, or $774.48 per month.
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925. Based on Mitch's reported income, the chancdlor did not abuse her discretionin
ordering Mitch to pay onehdf of the expenses associated with Aimegs extracurricular
activities and private schooling. The chancellor's mandate that Mitch provide a car for Aimee
when she reaches driving age and obtains her license does go beyond the expenses normaly
contemplated in a child support award. However, the chancellor determined that Aimee should
not be deprived of this privilege, afforded to her older sisters, merely because her parents are
now divorced, especialy when her father has the &bility to meet this obligation. See Crow v.
Crow, 622 So. 2d 1226, 1229 (Miss. 1993) (obligating father to pay portion of college
expenses as child support award which included some car costs). Though an automobile is not
an expense which every parent can provide to higher child, it is not an abuse of a chancdlor’'s
discretion to require a parent to purchase a vehide where warranted by the circumstances in
aparticular case.

CONCLUSION
126. We find that the chancdlor made sufficient factual findings, supported by the
evidentiary record, to rebut the presumption that the statutory guideline of Miss. Code Ann.
§ 43-19-101 is the appropriate measure of a child support award. Additionaly, we find that
the chancellor’s award was not so excessve as to conditute an abuse of discretion.  Therefore,
we affirm the chancdlor’ s judgment.
127. AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., EASLEY, CARLSON, DICKINSON
AND RANDOLPH, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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